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Selected ASIC modifications to Chapters
6-6C of the Corporations Act 2001

This has been prepared based on content from the Federal Register of
Legislation at 1 February 2020. For the latest information on Australian
Government law please go to https://www.legislation.gov.au.

It contains Chapters 6-6C of the Corporations Act 2001 (Cth) (Corporations
Act) and modified definitions from Chapter 1. The effect of certain widely
applicable modifications made by ASIC has been “marked-up” using extracts
from ASIC legislative instruments (listed below). For more information on
relevant ASIC modifications see ASIC’s Regulatory index on takeovers and
reconstructions.

The formatting of the extracts has been changed (which could potentially
be relevant to interpretation in some cases). Modifying instruments are
named and linked in footnotes (generally located at end of the relevant section
name, or at the end of the modification). Some additional information is
included in “Added Notes” (bold italics in square-brackets).

All material from the Corporations Act and ASIC legislative instruments is
licensed under Creative Commons Attribution 4.0 International (the CC
BY 4.0 licence). All added content (including formatting, Added Notes and
footnotes) is ©2020 Bruce Dyer and (other than Conisante®) is also
licenced under a CC BY 4.0 licence.

Users should note that this compilation does not include all ASIC
modifications and no representation is made as to its completeness
accuracy or currency. Before relying on this, users must check that the
provisions and modifications shown are complete, accurate, current and
have not been further modified or amended.

Please advise any errors or omissions to bdyer@conisante.com.au or Conisante
Consulting PO Box 202 Mitcham 3132 Australia.
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(b) __aright to acquire the securities by a derivative: or
(¢) _aright under a ¢call warrant:

(1) toacquire the securities: or
(ii) 1o require the securities to be held in trust.

This subsection stops applying to the relevant interest when the
obligation 10 make or take delivery of the securities arises.

Issuers of call warrants

(6A) _An issuer of a call warrant does not have a relevant interest in
securities to which the warrant relates merelv because the
securities are held in trust under the terms of the warrant, provided
the issuer has no power to control the voting or disposal of the
securities (other than to enforce the terms of the trust or to retain
ownership of the securities if the warrant expires unexercised or
the holder of the warrant defaults) unless and until the warrant

(6B) If an issuer of a call warrant has a relevant interest in securities
because subsection (6A) ceases to apply. the issuer is taken to
acquire a relevant interest in the securities at that time. by a
transaction in relation to the securities.

Issuers of put warrants

(6C) An issuer of a put warrant does not have a relevant interest in
securities to which the warrant relates merelv because:

(a)  the holder of the warrant has an option. under the terms of
the warrant. to require the issuer 10 acquire the securities: or

(b)  under the warrant or a trust securing the obligations of the
issuer or the holder under the warrant. the issuer can exercise
power to control the voting or disposal of the security,
provided the power ¢an onlv be exercised where:

(i) the option under the warrant is exercised: or

(ii) _ the option under the warrant expires unexercised: or

(iii) __the issuer enforces the terms of the trust: or
(iv)__the holder defaults under the warrant.

(61)) Ifan issuer of a put warrant has a relevant interest in securities
because subsection (6C) ceases 10 apply, the issuer is taken to
acquire a relevant interest in the securities at that time. by a
transaction in relation to the securities.

Wearrant trustees

(6L:) Subsection (2) applies to a person (the trastee) who would
otherwise have a relevant interest in securities as a trustee under a
trust for the purpose of satisfving rights or obligations of the issuer
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(6F)

or holder of a warrant to which the securities relate because the
trustee:

{a) _ holds the securities: or

(b) __ would so hold such securities on trust but for dealing in the
securities under a securities lending arrangement in
accordance with the terms of the trust deed on ordinary
commercial terms:

despite:

(¢)  the trustee having anv of the followine discretions which.
under the terms of the trust deed relating to the warrant. may
only be exercised on ordinary commercial terms or in an
ordinary commercial manner as the case requires:

(i) discretions where the issuer or holder of the warrant
becomes insolvent or breaches a term of the warrant:

(ii)  discretions in relation to bonus issues. richts issues,
returns of capital. security splits. security
consolidations or other reconstructions of capital
affecting the securities: or

(iii) _discretions in relation to a takeover bid for or a
compromise or arrangement under Part 5.1 affecting
the issuer of the securities but not in relation to voting
or disposal of the securities: or

(iv)__discretions to deal in the securities under a securities
lending arrangement: or

(d)  the holder of the warrant not having a presently enforceable

or unconditional right of the kind referred to in subsection

608(8).

In this section:

call warrant means a security or derivative that:
(a) _ confers on the holder a right. but not the obligation. to
acquire securities bv way of transfer: and

(b) is issued under a Product Disclosure Statement: and

(¢) is admitted to quotation on the {inancial market operated by
ASX Limited or Chi-X Australia Ptv Ltd.

holder. in relation to a warrant. means a person who has a leeal or
equitable interest in the warrant.

put warrant means a securitv or derivative that:

(a) confers on the holder a right. but not the obligation, to sell
securities bv way of transfer; and

(b) is issued under a Product Disclosure Statement: and
{c) is admitted to guotation on the financial market operated bv
ASX Limited or Chi-X Australia Ptv Ltd.

securities lending arrangement means:
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grounds to believe that implementation of the investment

strategy would not be likelv to lead to scheme property

including securities in a class of securities that:

(1) would represent more than 10% by value of scheme
property: and

(i) were. or would result in the responsible entitv having
a relevant interest in. securities in:

(A) _a listed company: or

(B) an unlisted company with more than 50

(C) _ a listed bodv that is formed or incorporated in
Australia; or

(D) alisted scheme.

Note:. The responsible entity may have a relevant interest in
securities that do not form parl of scheme property
because of paragraph 608(31(h).

(19B) If subsection (19A) applies in relation 1o a member and the

member makes a withdrawal request under the acquisition and

withdrawal facility;

(a)

subsection (19A) stops applyving in relation to anv securities

(b)

that the member would reccive if the responsible entity
transferred securities to the member in accordance with the
withdrawal request: and

the member is taken to acquire a relevant interest in those

IR
(a)

(b)

securities at that time through a transaction in relation to the
securities entered into bv the member.

Noter H the member makes a withdrawal request only in relation to some
of the member’s interests in the scheme. subsection (19A) may
still apply in relation to the member’s remaining inlerests.

other than because of subsection (19B), a member has a

relevant interest in securities that form part of scheme
property because subsection (19A) has stopped applving in
relation to the scheme: and

the member makes a withdrawal request in relation to the

interests in the registered scheme:

then for the purposes of section 606. at the time of the withdrawal

request:

(c)

the member is taken to acquire a relevant interest in anv

securities that the member would receive if the responsible
entity transferred securities 10 the member in accordance
with the withdrawal request; and
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(d) the member is taken to have acquired the relevant interest
through a transaction entered into by the member in relation
to those securities: and

(e}  the member’s voting power is taken to have increased from
what it would have been before the withdrawal request if the
votes attached to those securities were disregarded to what it
was after the withdrawal request (taking the votes attached
1o those securities into account).

(19DY I, in the previous 6 months:

(a)  a member’s voting power has increased because subsection
(19A) stopped applving in relation to securities: and

(b) the member has not been taken to acquire a relevant interest
in the securities under subsection (19B) or (19C):

the increase in voting power is to be disregarded in determining the
member’s, or anv other person’s. voting power for the purposes of
item 9 of the table in section 61 1.

(19E) In subsections (19A) to (19D) and in this subsection:

acquisition and withdrawal facility means, in relation to a
registered scheme. a facility that the responsible entity has stated in
the current PDS that it intends to offer on each trading dav on
which interests in the scheme are traded on the financial market
operated by ASX which allows:

(a) __aperson who is an authorised participant to acquire an
interest in the scheme by contributing to the scheme: and

(b) a member who is an authorised participant to request that the
responsible entity satisfv a withdrawal request in relation to
an interest in the scheme by transferring to the member:

consideration that predominantly comprises a parcel of securities.
the composition of which in relation to an acquisition and a
withdrawal is published bv or on behalf of the responsible entitv

Note: The composition of the parcel of securities mav be difterent for an
acquisition and a withdrawal,

ASX means ASX Limited

Australian resident for tax purposes means. for a particular
financial yvear, a person who is an Australian resident for the
purposes of the Income Tax Assessment Act 1997 for the whole of
that financial vear.

authorised participant means. in relation to a registered scheme. a
person who:
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(a) _ has an agreement with the responsible entity of the scheme
in_relation to making applications to acquire and withdraw
interests in the scheme: and

(b)  has notified the responsible entity in writine that the person
expects theyv will be an Australian resident for tax purposes
for the financial vear of the scheme in which the notification
1s made and for cach subsequent financial yvear. and has not
subsequently notified the responsible entity to the contrarv:
and

(¢) is. or who has engaged to act on its behalf, a participant
(within the meaning of section 761A) in relation to a
financial market. to acquire and dispose of interests in the
scheme.

Chi-X means Chi-X Australia Pty Ltd.

current PDS, in relation to a registered scheme. means the most
recently lodged Product Disclosure Statement relating to interests
in the scheme.

exchange traded fund (or ETF) means a registered scheme in
relation to which all of the following are satisfied:

(a) _ interests in the scheme are in a class that are able to be
traded on a financial market operated by ASX or Chi-X but
the scheme is not listed on either of those markets:

(b) the responsible entity has the power and approval to issue
interests in that class on anv dav that those interests are able
10 be traded on the relevant financial market;

(¢) _the responsible entitv allows applications for and
redemptions of interests in that class on any day that those
interests are able to be traded on the relevant financial
market:

(d)__ the price or value of any financial product. index. currency.
commodity or other thing that the scheme invests in or
tracks is continuously disclosed or can be immediatelv
ascertained:

(¢)  the name of the scheme does not contain the expression
“managed fund” or “hedge fund™.

trading day. in relation to a financial market. means anv day that
financial products are able to be traded on the market 3

3 CO 13/721 modifying Chapters 6 and 6C
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